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Dear Readers:

Welcome to the 2022 edition of The Appraisal 
Journal. This year marks the Journal’s ninetieth 
year of publication. The Appraisal Journal has 
served as a vehicle for thoughtful discussion of 
valuation techniques and topics since the incep-
tion of the Appraisal Institute in 1932. At that 
time, Institute President Philip W. Kniskern 
observed that “improvement and advancement 
come from the interchange and discussion of 
ideas and theories, and from sympathetic con-
structive criticism of actual work and theories.” 
As we note our ninetieth anniversary, we look 
forward to continuing to serve as a key forum for 
development of appraisal ideas, concepts, and 
methodologies into the future.

The current issue looks at modern application of 
valuation techniques in present-day situations. 
The cover article, “PFAS Contamination and 
Residential Property Values: A Study of Five US 
Sites within the Assessment Stage of the Reme-
diation Lifecycle,” takes a first look at the impact 
of PFAS chemicals on local real estate values. 
PFAS contamination is an evolving area of law 
and governmental regulation, with state and 
national standards still under development. This 
case study discusses how any property impacts 
are affected by market conditions, location, and 
property characteristics.

The second feature, “The Total Excess Earnings 
Model Revisited—It’s Not Just for Going Con-
cerns,” suggests an alternative asset allocation 

technique for properties with a going concern 
and some intangible assets. The article presents 
a case study illustrating a step-by-step process  
for addressing the asset components of such 
properties.

The final feature article in this issue, “Special 
Issues in Land Valuation,” explores situations 
presenting special land valuation challenges and 
unique issues. The challenges discussed here 
include contaminated sites, situations when the 
highest and best use is not the current use, excess 
land versus surplus land, plottage value, develop-
ment rights or entitlements, tax increment 
financing (TIF) districts, and ecological land. 
Appraisers need to be prepared to address such 
situations in land valuation in the context of a 
sale or exchange, financing, taxes, financial fea-
sibility, condemnation, and contribution to 
improved properties. 

The Appraisal Journal appreciates the contribu-
tions of the many outstanding authors, editors, 
and reviewers over the previous decades, and we 
encourage you to consider becoming a contribu-
tor to The Appraisal Journal as well.

Stephen T. Crosson, MAI, SRA
Editorial Board Chair and Editor-in-Chief

The Appraisal Journal

From the Editor-in-Chief
Stephen T. Crosson, MAI, SRA

Historical and Contemporary
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Management fees paid to hotel owner  
not part of lodge’s income

The Lodge at Vail (Lodge) is a full-service resort 
located in the Vail Mountain ski area. It is owned 
by Lodge Properties Inc. (LPI), which is a sub
sidiary of Vail Resorts. The Lodge has eighty 
hotel rooms and various amenities. Additionally, 
seventy-four private condominiums were built 
within the Lodge’s building envelope, physically 
integrated with the hotel portions of the Lodge. 
Some of the owners of the condominium units 
choose to rent their units to the public, and when 
they do so, the owners have the option of using a 
third-party rental management company to assist 
with the process. Another subsidiary of Vail 
Resorts, Vail/Beaver Creek Resort Properties 
(VBC) is one such company, though the owners 
are free to manage the rental process on their 
own or contract with competitors of VBC.
	 For condo owners who contract with VBC, 
the contracts are for a one-year term, with the 
option to terminate the contract with written 
notice; the contracts automatically terminate 
upon the transfer of title to the units by the own-
ers. In the contracts, VBC agreed to provide 
booking and rental management services, daily 
housekeeping, marketing, and routine mainte-
nance to the condominiums. Guests were also 
granted access to all Lodge amenities available 
to other hotel guests. In return, condo owners 
agreed to pay VBC a management fee of 40% of 
the gross rental proceeds.
	 Beginning in 2017, the Eagle County assessor 
changed its methodology for calculating the 
Lodge’s net income to include the management 
fee income received by VBC in the income 
approach calculations for the Lodge, resulting in  
a dramatic increase in the property’s value. LPI 

appealed to the state Board of Assessment Appeals 
(BAA). LPI contended that the assessor had 
improperly included in its valuation income VBC 
generated in connection with its rental manage-
ment agreements. LPI argued that those revenues 
constituted intangible assets exempt from prop-
erty taxation. The BAA found in favor of LPI, 
concluding that VBC’s rental management 
income “constituted an intangible asset that, 
while it might be considered in the valuation of a 
property outside of taxation, did not reflect addi-
tional value to the subject real estate.”
	 Eagle County appealed the BAA’s order, argu-
ing the BAA erred in determining that the 
Lodge’s value for tax purposes was different from 
its valuation in the marketplace and in conclud-
ing that the management fee income was an 
intangible asset. The court of appeals agreed, 
concluding that the Lodge’s actual value had to 
be measured by its market value. In the court of 
appeals’ view, the contributory value of the man-
agement income would be considered by a will-
ing buyer and willing seller in any sale of the 
Lodge, and therefore the income had to be 
included in the value calculation. LPI and the 
BAA appealed. 
	 The Colorado Supreme Court began by noting 
that assessors must separately appraise and value 
each legally distinct parcel of real property, and 
the title holders of each separate parcel are 
responsible for the taxes thereon. It was undis-
puted that the Lodge and the condominiums are 
legally separate and distinct parcels of real prop-
erty, so they must be separately appraised. The 
question is whether VBC’s net rental manage-
ment income was generated by the condomini-
ums or whether it was generated by the Lodge.
	 The supreme court first concluded that, on its 
face, the income at issue resulted from rentals of 

Cases in Brief
by Benjamin A. Blair, JD

Recent Court Decisions on Real Estate  
and Valuation
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The power of eminent domain derives from 
the US Constitution and from various 
state constitutions.1 Thus, the heart of 

this power is constitutionally granted, but the 
outer bounds of such power is determined by the 
courts. Every takings case defines and contextu-
alizes the bounds of the eminent domain power. 
In 2021, eminent domain and right-of-way 
professionals received two decisions from the 
US Supreme Court. These two cases addressed 
(1) issues pertaining to per se takings, and (2) 
the reach of the federal eminent domain power 
against a state of the United States.
	 While case law plays a primary role in shaping 
the rules by which eminent domain is con-
ducted, ultimately the power of eminent domain 
is needed to further the public good through 
public projects. The passage of the Infrastructure 
Investment and Jobs Act2 in 2021 highlighted 
the fundamental purpose of the eminent domain 
power as a mechanism necessary to carry out the 
development of public projects. The infrastruc-
ture legislation is a response to the aging infra-
structure in the United States and other gaps in 
meeting the needs of citizens. While the infra-
structure act is not an exercise of eminent 
domain itself, it is a source of funding for much-

needed development within the county—devel-
opment that is unlikely to come to fruition 
without the power of eminent domain.
	 Therefore, 2021 was significant because it pro-
duced US Supreme Court case law that will con-
tinue to shape the bounds of eminent domain. 
The year also saw passage of federal legislation 
that will expand and shape public projects, which 
may involve eminent domain acquisition of 
property for those projects. So, the years to come 
are expected to be busy for right-of-way and emi-
nent domain practitioners as funding is received 
and public projects kick off.

US Supreme Court Decisions

The US Supreme Court does not often hear emi-
nent domain and inverse condemnation cases, 
but when it does, the decisions tend to shift the 
landscape for eminent domain and right-of-way 
professionals. For example, the previous Supreme 
Court decisions in Hawaii Housing Authority v. 
Midkiff, Kelo v. City of New London, and Knick v. 
Township of Scott, Pennsylvania all have become 
part of common parlance in the right-of-way 
community and impacted the use and rules of 

Law & the Appraiser
by Bradford B. Kuhn, JD, and Jillian Friess Leivas, JD

Eminent Domain 2021 Year in Review 
Abstract
2021 brought multiple developments on the eminent domain front, including the special occasion when the US 

Supreme Court heard two takings cases. In addition, 2021 saw passage of the Infrastructure Investment and Jobs 

Act, which aims to provide federal funding for infrastructure projects for many years to come. This article highlights 

the key 2021 eminent domain court decisions by the Supreme Court and provides a summary of the 2021 federal 

legislation; both will impact right-of-way consultants, appraisers, and real estate practitioners. In doing so, it makes 

note of new case law and upcoming projects—both of which will likely shape this industry for many years to come.

1.	 US CONST. amend. V; also see for example, CAL. CONST. art. I, § 19.

2.	 Public Law No. 117-58 (2021), https://bit.ly/3K0VRX2.
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Introduction

Per- and polyfluoroalkyl substances (PFAS), a 
family of thousands of synthetic compounds with 
a wide array of applications, are currently being 
studied as potential health hazards. The discov-
ery of PFAS in public and private water supplies 
has led to increased media attention, regulation, 
and litigation throughout the United States and 
abroad. For example, on July 22, 2020, the Mich-
igan Department of Environment, Great Lakes, 
and Energy announced new drinking water stan-
dards for seven types of PFAS. To date, the Mich-
igan standards are some of the most stringent any 
state has applied to this class of substances. The 
day after the Michigan standards were announced, 
the governor of New Hampshire signed a bill reg-
ulating four types of PFAS in drinking water in 
that state. In February 2020, the Australian fed-
eral government reached a $212.5 million settle-

ment for three class action lawsuits resulting 
from PFAS contamination1 of residential water 
supplies surrounding military bases in Australia.2

	 While there has been considerable research 
into the environmental presence and health 
effects of different types of PFAS, there has been 
no systematic analysis of the potential influence 
of PFAS contamination on residential real estate 
values. This article examines five residential real 
estate markets in the United States where there 
is public knowledge of PFAS contamination. A 
hedonic regression model is used to measure the 
effect of this contamination on real estate mar-
kets surrounding known source sites in Georgia, 
Alaska, Wisconsin, California, and Arizona. By 
controlling for property and local market charac-
teristics, the analysis isolates effects on value 
attributable to general public awareness—but 
not specific market participant actual knowledge 
or disclosure of PFAS—while in the assessment 

PFAS Contamination and 
Residential Property Values
A Study of Five US Sites within the Assessment Stage  
of the Remediation Lifecycle
by Orell C. Anderson, MAI, Chris Yost-Bremm, PhD, Stephen G. Valdez, Jason Borras, and Tara Harder

Abstract
This article presents the findings of an empirical study of residential property sales from 2005 through 2019 in areas 

surrounding five source sites known to be polluted with per- and polyfluoroalkyl substances (PFAS). The five sites are  

located in Georgia, Alaska, Wisconsin, California, and Arizona. By controlling for property and market characteristics, 

the hedonic regression model isolates the impact of PFAS awareness on sale prices. This allows for observation of any 

consistent pattern of diminution across geographies. Little to no evidence of diminution was found. The results are 

mixed and vary with local market, property, and environmental considerations. 

1.	 The definition of contamination in USPAP Advisory Opinion 9 (AO-9) is not instructive here, as at the date of this study, PFAS was not 

classified as a hazardous substance nor were there enforceable levels for remediation.

2.	 The authors were retained as experts in the class action litigation in Australia.








































